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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLORADO

Civil Action No. OO-K-212

ECHOSTAR COM,\IlUNICATIONS CORPORATION,
a Nevada corporation; ECHOSTAR SATELLITE
CORPORATION, a Colorado corporation; and ECHOSTAR
TECHNOLOGIES CORPORATION, a Texas corporation,

Plaintiffs,

v.

OCt 062000

DlRECTV ENTERPRISES, Inc., a Delaware corporation;
DIRECTV,Inc., a California corporation;
DlRECTV MERCHANDISING, Inc., a Delaware corporation;
DIRECTV OPERATIONS, Inc., a California corporation;
HUGHES NETWORK SYSTEMS, a Delaware corporation; and
THOMSON CONSUMER ELECTRONICS, Inc.,
d/b/a RCA, a Delaware corporation,

Defendants.

Al'lD RELATED COUNTERCLAIMS

EXCERPTS OF FACTuAL AUTHORITIES
IN SUPPORT OF

DIRECTV DEFENDANTS' MOTION FOR SUMMARY JUDGMENT ON
ECHOSTAR'S ANTITRUST CLAIMS

(COUNTS 1,2,3,4,5,6,7 and 10,11,12 AND 13)
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EXHIBIT A

Comments of EchoStar Satellite Corporation, In re Implementation ofthe Satellite

Home Viewer Improvement Act of1999, FCC CS Docket No. 99-363 (February I,.
2000), available on the'FCC web site

<https:/lhaifoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or'-pdf=pdf&id_document=60 I0

953141>.
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I
DOCKET FILECOPY OR1GINi\L

CS Docket No. 99-363

)
)
)
)
)
)
)
)

Before the
FEDERAL COMMUNICATIONS COMMISSION

WasbingtoD, D.C. 20554

Implementation of the Satellite Horne
Viewer Improvement Act of 1999;
Retransmission Consent Issues

In the Maner of

To: The Commission

COMMENTS OF ECHOSTAR SATELLITE CORPORATION TO SECTION III

EchoStar Satellite Corporation ("EchoStar") hereby submits its comments to

Section III of the above captioned Notice ofProposed Rule Making ("'NPRM'').' Section III of

the NPRM concems the provision of the Satellite Horne Viewer Improvement Act of 1999

("SHVIA'')2 instructing the Commission to impl~t rules and procedures governing

broadcasters' election ofmust-carry or rctransrnission-consent status for satellite carriage. In

offering these comments, EchoStar emphasizes that it fully reserves its view that. in contrast with

In the Matter ofImp/ementalion ofthe Salellile Home Viewer Improvement Act of
1999: Retransmission eonsen/Issues, CS Docket No. 99·363, Notice ofProposed Rule Making,
FCC 99-406 (reI. Dec. 22, 1999) ("'NPRM").

2 Act ofNov. 29,1999, Pub. L. No. 106·113, § 1000(9). 113 Stat. 1501 (enacting S.
1948. iD,ciuding SHVIA, Title I ofthe Intellectual Property and Communications Omnibus
Refoim Act of 1999 ("IPACORA'') (codified in scattered sections of 17 and 47 U.S.C.).

~o nt Cnoills ?ec'd ofr
US! ABCOE _2....
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cable must-carry, the statutory satellite must-carry requirement is an Wlwarranted and excessive

restriction on the satellite carriers' First Amendment rights.

Indeed, in promulgating satellite election rules, the Commission should take into

accoWlt the same fundamental differenccs between satellite and cable must-carry that make

satellite must-carry constitutionally indefensible: broadcast stations do not need to be protected

from the market power ofsatellite carriers for the simple reason that satellite carriers do not have

market power; and must-carry is more onerous for satellite carriers because carrying one local

station in one local market requires the devotion ofnatjonwjde capacity. These diJfcrcnces

suggest the need for a separate body ofelection rules customized to satellite must-carry and to

the particular burdens confronted by satellite carriers seeking to comply with the statutory

requiremenL

Unlike cable must-carry, the SHVIA's requirement is triggered by the request of

the broadcast station seeking carriage. This latter provision suggests a requirement of an

affirmative requcst. meaning that the Commission should not apply here the cable rules'

presumption ofmust-carry election where the broa<icaster fails to act. EchoStar recognizes that

the Commission enacted this provision to protect cable operators in case a television station were

to try to hold out and withhold consent having failed to exercise its election rights. No less

protection should be available to satellite carriers. At the same time, the default must-carry

election rule might create an Wltenable situation for a satellite carrier in light of the burdens

caused by satellite must-carry. To alleviate that risk the Commission should rule that. where a

broadcaster has failed to make a timely carriage request at the election time, the satellite carrier

should"be entitled to ascnbe to the broadcaster whichever election .would best facilitate the

-2-
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EXHIBITB

Declaration of Michael Schwimmer (November 24, 1997), attached to EchoStar

Communications Corporation, Program Access Complaint, FCC File No. CSR-5165-P-.
(November 24,1997).

Page 14

FCC000000387
Exhibit 8

FOR PUBLIC INSPECTION



DEC-03-9? 10,$4 FROH,HEC ~ASH ope IC. PACE 2/28
..--

lWoftdle
Ji1DE1lAL COMMVNlCA.nONS COMMISSION

WasIIi.qtDa, DC mssc

}
of }

)
AR COMMUNICATIONS )

nON ) WWUWCONSWERATION
) RfI?UI'STEP
)

Compblima:rt )
) File No. CSR -
)
) !'loIIibib:d ExclusMl:y
)~

Y. ) Uamir 1'I:Icdces
)

FO IT NETWORKS, llC )
)

DC ORKS,LLC )
)

DcfOlll!as )

Plt,(;lGRAM AITFS$ COMPLAINT

Moskowitz
IlZ PrSdeDE IIld GmnI Comoel

CAmm,nfcetio.. Corporatioa
Circle East

EDinilod. CO 10112

Duo<!: . avcmber 24, 1997

Exhibit B

CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER

FOR PUBLIC INSPECTION

•• Page 15

DTV 264896

FCC000000388



DECLARATION OF MICR+D S. SCBWIMMfJl

My is Mid.ds.~. I benby decIaM !be foIlowiDc:

1. V"'c:c~ ofProgImDmiDg fer FcbnStlr Comzmmicmo... Carpomi=

Since July 10. 1997. I ba\Ie been respXlSibie fer EchoSlm'sprogt ,njng aad

PACE 3/19

eImmrI. fdigil:al1l:leYisioa propmmjog til slIbs:zibers tbroaclJovl !bc,...."h*i(al u.s.

A&t.:ordUllly. EdloSlIlr comperes apiJlSt cable Clp:<Itors ill ad>. md ..-,. WIe bnchisc ......

East. P.O Box 6SS2, EllI1ewoad. CO SO ISS. EchoS1aI's ldepllOll" EWmber is (303) 799-1222.

3. Nmwrks. LLC ("'tX") distribmls oftIaI it calls "tile best primerime 011 Clble,"

syrial"" shows as "The: X Fdcs," "NYPO BIlIe,"1lIlI "llI Living CoJor"~as well

as RgitODljlMajorLaoguc Basd>oIlaetiOIL .:!l2ii fX N!ftIlX!ss Wehri!e (visillld. Nov. 20-21. 1997)

). As a =Iticl..nnel video programming diSln1>ulor, EcboStar Clll<IIpetes di=tly far

~~~~!.=~~~~AccanfIllll1Y. EchoSIM....ms 10 Qrt)' pcpuIar propmming,

PlO8laD4lli.ag COIIlIOUcrI by fX, ill order to compello aad remain compcti1ive wilh

• Page 42
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EXHIBITC

Comments of EchoStar Communications Corporation, In re Policies and Rules for the

Direct Broadcast Satellite Service. FCC IB Docket No. 98-21 (April 6, 1998), available
•

on the FCC web site

<https:/lhaifoss.fcc.gov/prodJecfs/retrieve.cgi?native_or""pdf=pdf&id_document=2034

510001>.

•
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In the Maner of:

Policies and Rules for the
Direct Broadcast Satellite Service

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

)
)
)
) IB Docket No. 98-21
)

------------)

COMMENTS OF ECHOSTAR COMMUNICATIONS CORPORATION

David K. Moskowitz
Senior Vice President and General Counsel
EchoStar Communications Corporation
5701 South Santa Fe
Littleton. CO 80120
(303) 723·1000

Dated: April 6. 1998

Philip L. Malet
Pantelis Michalopoulos
Marc A. Paul

Steptoe & Johnson LLP
1330 Connecticut Avenue. NW

. Washington, DC 20036
202-429·3000

Counselro £choS/ar
Communications Corpora/ion'
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SUMMARY

EchoStar Communications COIporation ("EchoStar") hereby files these

Comments in response to the Commission's Notice of Proposed Rulemaking ("NPRM") in the

above-eaptioned matter. EchoStar applauds the Commission' s effons to streamline Direct

Broadcast Satellite ("DBSj regulations. Reducing the regulatory burdens that DBS providers

face will increase the likelihood ofeffective competition in the multichannel video programming

distribution ("MVPD") market.

EchoStar agrees with the Commission's proposal to harmonize appliCatIon

requirements for all satellite services, including DBS. Similarly, EchoStar supports the

Commission's proposal to grant a construction permit, launch authorization and license for DBS

space station facilities through one process. Consolidating these proceedings will conserve both

Commission and private resources. At the same time. the Commission should be mindful of, and

preserve. the nature of DBS as a lightly regulated service. and should not allow procedural

simplification to import substantive changes that would intenere with that nature, such as many

of the technical requirements of Part 25.

The NPRM's proposal on cable!DBS cross-ownership restrictions is similarly

constructive so long as it is applied to all entities and industries evenhandedly. On the other

hand. such a restriction could seriously harm the public interest if it were to be fashioned so as to

exempt the entities or transactions to which they should most forcefully be applied. Thus.

EchoStar supports. in principle. a cross-ownership restriction as between cable operators and

DBS providers. Plainly put, such a restriction would prevent cable operators from co-opting

scarce DBS spectrum resources. Such a restriction would be arbitrary. meaningless and indeed

harmful if it were not applied to the current effort of PRlMESTAR to acquire ihe DBS permit of

FCC000000393
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of eaqh individual case do not make sense when the relevant product market for DBS providers

is the MVPD market. and not necessarily the DBS market or satellite DTH market. '0 Indeed.

when reviewing the competitive effects ofproposed transactions. the Commission determines the

relevant product market by using a methodology similar to that described in the 1992 Merger

Guidelines, defining "a product market as a service or group of services for which there are no

close demand substitutes."" Specifically. "the Commission must consider whether. if. in the

absence of a regulation. all carriers raised the price of a particular service or group of services.

customers would be able to switch to a substitute service offered at a lower pric;-~11

If there was any doubt that the MVPD market was the relevant market at the time

of the Commission's DBS rulemaking (when there was only one DBS provider offering a

relatively different product). EchoStar has dispelled it with its product offerings. EchoStar

competes in the same market as cable operators - albeit from a handicapped position. EchoStar

prices its service to beat comparable cable packages and tries to make its offerings as close a

substitute for a cable subscription as possible. If any other DBS provider. such as PRlMESTAR,

intends to market its services as a less-than-c1ose substitute for cable. it should not be allowed to

invoke its own plan as evidence that DBS and cable distributors do not compete in the samc

market.

'0 DBS NPFM at ~ 60.

II In the App!ieations ofNXNEX Corn. and Bell Atlantic Coro. for Consent to Transfer
control ofNYNEX Coro. and its Subsidiaries. FCC 97·286 at ~ 50 (reI. Aug. 14,
1997)("NYNEXIBell Atlantic"). .

12
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EXHIBITD

Reply Comments of EchoStar Satellite Corporation, In re Implementation ofthe

Satellite Home Viewer Improvement Act of1999, FCC CS Docket No. 99-363 (January.
21, 2000), available on the FCC web site:

<https:/lhaifoss.fcc.gov/prodlecfs/retrieve.cgi?native_orJldf=pdf&id_document=60 I0

952522>.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Wasbington. D.C. 10554

F'-..

In the Matter of

Implementation oflbe Satellite Home
Viewer Improvement Act of 1999;
Retransmission Consent Issues

)
)
)
)
)
)
)

----------~

To: The Commission

CS Docket No. 99-363

,

".

REPLY COMMENTS OF ECHOSTAR SATELLITE CORPORATION

David K. Moskowitz
Senior Vice President

and General COWlSel
EcboStar Satellite Corporation
5701 South Santa Fe
Littleton, CO 80120
3031723-1000

Dated: January 21. 2000

Philip L. Male!
Pantelis Michalopoulos
Colleen Sechrest
Tekedra McGee
Steptoe & Jobnsoo LLP

133(}Connecticut Avenue, N.W.
Washington, D.C. 20036
2021429-3000

Counselfor EchoStar Satellite Corporation
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SUMMARY

EchoStar Satellite Corporation ("EchoStar") hereby submits its reply comments in

this important proceeding to implement the bad faith and exclusive dealing prohibitions that the

Commission must impose on broadcasters negotiating local-into-local retransmission consent

with satellite carriers under the Satellite Home Viewer Improvement Act of 1999. I At the outset,

EchoStar notes with grave concem that some of the comments submitted in this proceeding by

the National Association ofBroadcasters ("NAB'') appear themselves to demonstrate a very

strong inclination on th~ part of broadcasters to act in disregard for the good faith 'mandate ofthe

statute, further reinforcing the need for the Commission to impose rules with teeth in

implementation of that mandate. ·The NAB's defiant stance confirms, ifthere was any doubt;

that this is not an area where the Commission can rely on any "good-Samaritan" incentive ofthe

regulated entities to do the right thing, but rather is an area calling for decisive action to

promulgate concrete rules and enforce them aggressively.

These concems grow, among other things, out of the fact that the NAB evidently

views the statutory good faith requirement as a meaningless, "largely hortatory" provision that is

incapable ofbeing implemented. Under the statute, the Commission "shall" "prohibit a

television broadcast station ... from engaging in exclusive contracts for carriage or failing to

negotiate in good faith. .. :" There is nothing hortatory about this provision. When Congress

Act ofNov. 29,1999, PL 106-113, § 1000(9), 113 Stat. 1501 (enacting S. 1948,
including the Satellite Home Viewer Improvement Act of 1999 ("SHVIA''), Title 1ofthe
Intellectual Property and Communications Omnibus Reform Act of 1999 ("IPACORN'),
codified in scattered sections of 17 and 47 U.S.C.

SHVIA, § 1002 (to be codified at 47 U.S.c. § 32S(b)) (emphasis supplied).

Page 85
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says "prohibit," it means it - indeed, there is no more explicit way for Congress to establish a

prohibition than by using the words "shall" and "prohibit." Nevertheless, the NAB argues that

the statutory requirement should not be implemented because it is in its view "essentially

impossible" to implement.' This is nothing less than a call for the Commission to abdicate its

statutory responsibility based on what is described by the NAB as ''the extraordinary - indeed,

usually insuperable - difficulty of implementing an obligation -to negotiate in good faith."

Again, however, when Congress imposes an obligation, it must have deemed it capable ofboing

carried out, and it is insulting. for the NAB to try to negate congressional intent on. &rounds of

"impossibility." Moreover, if a good faith requirement is generally amorphous, this only makes

more acute the need for the agency charged with implementing it to enact concrete, specific

rules.

While difficulty would be an improper eXcuse for failing to implement the statute,

the Commission's work is in fact not nearly as difficult as the broadcasters portray it: the NAB

makes too linle ofthe fact that the Commission has available to it clear statutory guidance giving

specific content to the good faith requirement. Under the statute, differences in terms arc not a....

failure ofgood faith only so long as they are based on competitive marketplace considerations,

meaning clearly that the Commission should find such a failure where a demand for different

terms is not based on such considerations. This particular good faith requirement is therefore

more specifically defined by Congress here than in most agreements to negotiate in good faith,

See NAB Comments.at 6 ("And in each such exercise, the Commission will be
called on to do what courts have found to be essentially impossible: deciding when a party in a
normal commercial negotiation - despite strong business reasons to want to make a deal has
failed to bargain in good faith.''). .
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by reference to the tem! "competitive marketplace considerations." The Commission must give

concrete content to that tem!.

The NAB tries, again, to negate the competitive marketplace considerations

standard. It essentially presses on the Commission the role "ifwe demand it. then it must be

based on competitive marketplace considerations," based On the vacuous assertion that the

broadcasters too have an incentive to reach a deal, and the arpent that the market is

competitive. Absurdly, the broadcasters try to prove that point by arguing that the market power

ofcable operators has been lessened by'competition from satellite carriers. Ironic?,/ly, if that

were troe, it would mean only that the networks nOW have even more bargaining power than

before. Regardless ofwhether the market power ofcable operators has lessened (EchoStar

believes it has not), the networks' power can only increase with the ability to "whipsaw" one

distributor against the other.

In aid of its task ofdefining what does and docs not constitute competitive

marketplace considerations, the .Commission should indeed look to the retransmission

marketplace, where the cable operators have receive.d retransmission consent in exchange for

minimal consideration and without making any cash payment, consistent with the Co"yright

Office's determination that competitive marketplace considerations point to a zero market value

for local-into-Iocal retransmissions. Moreover, several factors support the view that, in a

competitive marketplace, broadcasters should on balance be willing to grant their retransmission

consent to satellite distributors on even better tem!S than those enjoyed by cable operators.' In

The broadcasters try to bolster their demand for onerous terms by arguing that
EchoStar and DIRECTV charge consumers for local signals. That fact is not probative of the
value'orretransmission consent for several reasons. Fim, most of-the consumers subscribing to
local signals arc generally presumed under existing Grade B standards to receive these signals

(Continued ...)
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light of these facts, any attempt by broadcasters to extract more onerous tenns than the nonn

established in myriad retransmission deals with cable operators should be viewed as

presumptively not based on competitive marketplace cOllSiderations. Also~ attempts at extracting

value by tying retransmission to carriage ofother broadcast signals (including digital signals)

should be regarded as per se violations of the good faith obligation.

The NAB also exhibits the broadcasters' inclination to disregard the good faith

mandate ifleft unguided by the Commission when it tries to stake out the broadcasters' ability to

deny EchoStar local-into-local retransmission consent on the ground that EchoStM and the

broadcasters are currently involved in copyright litigation over the retransmission of distant

signals. The Commission should leave no doubt at all that such behavior would be a blatant

refusal to deal that trumps the congressional directive and violates the core of the prohibitiollS on

bad faith and exclusive dealing.

Such a denial ofCOllSent is not consistent with good faith negotiations for several

reasons: first, it ties the question oflocal-into-Iocal retransmission to distant signal

relransmissiollS in a way not intended by Congres~.. Congress - which was fully aware of the

litigation between EchoStar and the broadcasters pending in Miami - has prescn'bed carefully

off the air. The only reason why these conswners purchase a satellite carrier's local signal
offering is for value that the sate.lIite carrier creates - far better signal quality, no need for an off
air antenna. There is no basis for the broadcaster to receive any part of that value. Moreover,
second, consumers within a local Designated Market Area ("DMA") are already counted for
pwposes ofdetermining the audience that a local broadcaster can deliver to advertisers and the
compensation to be received by the broadcaster - one of the reasollS why the Copyright Office
has concluded that the market valUe aflocal-into-Iocal retransmissions is zero. Third, the cable
systems' charges for "lifeline" cable (essentially the broadcast channels) are higher ($10 dollars
or more), even as cable operators throughout the country have received retransmission consent
for no cash payment and at very little cost. .
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defined fonns ofredress for retransmissions that violate the "unserved household" limitation of

Section 119's distant signal license. Self-help by the broadcasters through a denial orIocal-into-

local retransmission consent is not one of these types of redress. The broadcasters should not be

allowed to take the law in their hands and, in the process, negate the congressional intent to at

last allow local-into-local retransmissions. Second, courts have frequently found inStances of

bad faith in exactly such behavior - attempts to walk out ofa deal based on a pending dispute.

Third, the Commission should perfonn its statutory duty as the courts perfann their respective

duties, and there is no basis in the statute for allowing the Commission to stay its ~and in

carrying out its obligations. In that respect, the Cable Services Bureau's decision in Speedvision

would be inapposite even ifit were COlTect.' Fourth, there is no economic justification for the

broadcasters to deny local-into-local retransmission based on their allegation that a satellite

carner has violated the limitations of the distant signal copyright license. Ifanything, local-into-

local retransmissions lessen a consumer's interest in receiving distant network signals. Indeed,

for years, the broadcasters have been arguing that, instead of revising the antiquated standard for

defining which households arc eligible to receive distant retransmission and increasing the
.,"-

number ofeligible households, Congress should allow local-into-local retransmissions. For

broadcasters to now deny their consent to local-into-local retransmissions based on their

, That case would be more comparable if there were a retransmission consent
agreement between a broadcaster and a satellite carrier, and the broadcaster had filed a breach of

contract action alleging violations of that contract while the satellilecarrier had filed a
retransmission complaint with the FCC. Even if that were the case, the Commission should
resist any attempt by a broadcaster to stall its determinations by inventing a contractual dispute,
and the Bureau's decision in Speedvi~ion was significantly flawed in that respect. In any event,
the broadcasters cannot cite Speedvision in the present fundamentally different circumstances as
a vehicle for using any federal court litigation to delay the Commission's adjudication of their
conduct in the area oflocal-into-Iocal retransmissions.
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purponed concerns with distant retransmissions would turn that prior position on its head and

would he an example of disparity in treatment that is not based on competitive marketplace

considerations.

,
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